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i
QUESTION PRESENTED
Did the Court of Appeals err by failing to assess whether
jurisdiction under the Clean Water Act extends to Petitioners’

property in light of this Court’s decision in Rapanos v. United
Srates?
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1
PETITION FOR WRIT OF CERTIORARI

Petitioners Joseph and Alice Morrison (Morrisons),
respectfully petition this Court for a Writ of Certiorari to review
the judgment of the United States Court of Appeals for the
Sixth Circuit.

OPINIONS BELOW

The panel opinion of the Court of Appeals is unofficially
published at 178 Fed. Appx. 481 (6th Cir. 2006), and is included
in Appendix (App.) A. The panel opinion of the Court of
Appeals denying the petition for rehearing and rehearing en banc
is not published but is included in App. G. The opinion of the
district court adopting the magistrate judge’s report and
recommendation is not published but is included in App. B,
along with the report and recommendation.

Y
v

JURISDICTION

On March 29, 2005, the district court adopted the
magistrate judge’s report and recommendation finding
jurisdiction under the Federal Water Pollution Control Act
Amendments of 1972 (“Clean Water Act” or “CWA”). App. B.
The judgment of the Court of Appeals for the Sixth Circuit
affirming the district court was entered on April 26, 2006.
App. A. That court’s denial of the Petition for Rehearing and
Rehearing En Banc was entered on August 25, 2006, App. G.
This Court has jurisdiction under 28 U.S.C. § 1254(1).

e
v
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STATUTORY AND
REGULATORY PROVISIONS AT ISSUE

The Clean Water Act (CWA) provides in pertinent part:

Except as in compliance with this section and
section[] . . . 1344 of this title, the discharge of any
pollutant by any person shall be unlawful.

33 U.S.C. § 1311(a) (CWA § 301(a)).

The Secretary may issue permits, after notice and
opportunity for public hearings for the discharge of
dredged or fill material into the navigable waters at
specified disposal sites.

33 U.S.C. § 1344(a) (CWA § 404(a)).

(5) The term “person” means an individual,
corporation, partnership, association, State,
municipality, commission, or political subdivision of
a State, or any interstate body.

*(6) The term “pollutant™ means dredged spoil,
solid waste, incinerator residue, sewage, garbage,
sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heat,
wrecked or discarded equipment, rock, sand, cellar
dirt and industrial, municipal, and agricultural waste
discharged into water. . ..

(7) The term “navigable waters” means the
waters of the United States, including the territorial
seas.

33 U.S.C. § 1362(5)-(7) (CWA § 502(5)-(7)).
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Federal regulations define “waters of the United States” to
mean:

(1) All waters which are currently used, or
were used in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide;

(2) All interstate waters including interstate
wetlands;

(3) All other waters such as intrastate lakes,
rivers, streams (including intermittent streams),
mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or natural
ponds, the use, degradation or destruction of which
could affect interstate or foreign commerce including
any such waters:

(i) Which are or could be used by interstate or
foreign travelers for recreational or other purposes;
or

(i1) From which fish or sheilfish are or could be
taken and sold in interstate or foreign commerce; or

(i) Which are used or could be used for
industrial purpose by industries in interstate
commerce;

(4) All impoundments of waters otherwise
defined as waters of the United States under the
definition;

(5)  Tributaries of waters identified in
paragraphs (a)(1)-(4) of this section;

(6) The territorial seas;
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(7) Wetlands adjacent to waters (other than
waters that are themselves wetlands) identified in
paragraphs (a)(1)-(6) of this section.

33 C.F.R. § 328.3(a).

Federal regulations define “adjacency” as “bordering,
contiguous, or neighboring.” 33 C.F.R. § 328.3(c).

Y —
v

INTRODUCTION

This case concerns the statutory scope of the CWA and,
specifically, whether a court of appeals may ignore the binding
precedent of this Court when determining the extent of federal
jurisdiction under the CWA. On June 19, 2006, this Court
decided Rapanos v. United States, 126 S. Ct. 2208 (2006),
reversing the Sixth Circuit’s determination that CWA
jurisdiction extends to any wetland that bears a mere
hydrological connection to a traditional navigable waterway.

The Morrisons have been found liable for a civil penalty of
$25,000 for discharging a pollutant into “navigable waters”
without a Corps permit. In Rapanos, this Court rejected the
Corps’s basis for jurisdiction over the Morrisons’ property.
Hence, the Sixth Circuit’s failure to cite, let alone discuss,
Rapanos in denying the Morrisons’ petition for rehearing and
rehearing en banc constitutes such a “depart[ure] from the
accepted and usual course of judicial proceedings . . . as to call
for an exercise of this Court’s supervisory power.” S. Ct. R.
10(a).

Further, the Morrisons respectfully suggest that certiorari
is appropriate here given that their case is essentially
indistinguishable from Gerke Excavating, Inc. v. United States,
126 S. Ct. 2964 (2006) (mem. opinion), in which the Seventh
Circuit had affirmed CWA jurisdiction over Gerke’s property
under pre-Rapanos standards. After Rapanos was issued, the
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Court granted Gerke's petition for certiorari, vacated the
Seventh Circuit’s judgment, and remanded the case for further
proceedings consistent with Rapanos. Because the Sixth Circuit
decided against the Morrisons prior to Rapanos and failed to
cite Rapanos in its denial of the Morrisons’ petition for
rehearing and rehearing en banc, this Court should grant the
Morrisons’ petition for certiorari to vacate the judgment of the
Sixth Circuit and remand the case for further proceedings in
light of Rapanos.

Y
—

STATEMENT OF THE CASE

The Morrisons own and live on property on Harsens
Island, Michigan, near the mouth of the St. Clair River, a
navigable waterway. Some twelve years ago, the Morrisons
attempted to repair a malfunctioning water supply line on their
property, in the vicinity of which runs a canal that empties into
the St. Clair, approximately one quarter mile away. The United
States sued the Morrisons in a civil enforcement action for
violating Section 404 of the Clean Water Act, alleging that their
water line repair entailed the unpermitted discharge of dredge
and fill material into jurisdictional wetlands.

The CWA prohibits discharges of “fill” material into
“navigable waters” unless permitted by the federal government.
See 33 U.S.C. §§ 1311(a) and 1344(a) (CWA § 301(a) and
404(a)). The Act defines “navigable waters” only as “waters of
the United States.” 33 U.S.C. § 1362(5)-(7). Although the
CWA does not mention “wetlands” in any relevant provision,
federal agencies have defined “waters of the United States” to
include wetlands the “use, degradation or destruction of which
could affect interstate or foreign commerce” or any wetland
“adjacent” to a tributary of a “navigable water.” 33 C.F.R.
§ 328.3(a). In this case, the government and the courts have
determined that these regulations authorize federal regulation
over any “adjacent” wetland, regardless of whether the wetland
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is distinguishable from the navigable water or whether the
wetland significantly affects the chemical, physical, or biological
integrity of the navigable water. See Apps. A and B.

The District Court Decision

The United States brought this action for injunctive and
monetary relief in the United States District Court for the
Eastern District of Michigan. The government contended
before the district court that the Morrisons had violated the
CWA by depositing “fill” material into jurisdictional wetlands.
The fill was placed there in the process of replacing a buried
water line. These actions, the government argued, amounted to

~ the discharge of a pollutant into a “navigable water” of the
United States. On the government’s renewed motion for

summary judgment, App. J, the district court found for the
United States and assessed a civil penalty of $25,000 against the
Morrisons, App. I. The district court subsequently vacated sua
sponte the civil penalty, App. I, but the Sixth Circuit on appeal
reversed the district court and directed it to reimpose the civil
penalty, Apps. D and E, which the district court did, App. C.
The Morrisons later moved to dismiss the entire action and for
relief from judgment. The magistrate judge recommended that
the motions be denied. App. B-3. The district court affirmed
the magistrate’s report. App. B-1.

The Sixth Circuit’s Decision

The Morrisons appealed the district court’s adoption of the
report and recommendation to the Sixth Circuit. The
government, in response to the Morrisons’ appeal, did not
address the appeal’s merits but rather limited the answering brief
to the position that the Morrisons’ notice of appeal was
untimely.  Specifically, the government argued that the
Morrisons had no procedural right to contest, within the context
of a garnishment proceeding to collect the $25,000 fine, the
merits of the action several years after summary judgment had
been entered against them.
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The Sixth Circuit affirmed the district court without
addressing the government’s timeliness argument. The Circuit
determined that because the St. Clair is navigable-in-fact and the
Morrisons’ property is “adjacent” thereto, CWA jurisdiction is
present. The Morrisons moved for rehearing and rehearing en
banc on the grounds, inter alia, that their property lacked the
requisite “significant nexus” to the St. Clair. This Court decided
Rapanos a few weeks after the rehearing petition had been
filed. Thereafter the Morrisons submitted a notice of
supplemental authority to the Sixth Circuit, alerting it of this
Court’s decision. See App. H. Approximately two months
later, the Circuit denied the Morrisons’ rehearing petition
because “the issues raised in the petition were fully considered
upon the original submission and decision of the case.” App. G.
The petition denial contains no mention of this Court’s decision
in Rapanos and no legal analysis as to why pre-Rapanos
adjacency jurisdiction is equivalent to post-Rapanos adjacency
Jurisdiction.

In Rapanos, both the plurality opinion of Justice Scalia and
the concurring opinion of Justice Kennedy rejected the

~hydrological connection test for establishing jurisdiction (and

adjacency). See Rapanos, 126 S. Ct. at 2227 (plurality opinion);
id. at 2248 (Kennedy, J., concurring in the judgment). Below,
the government did not contend that the Morrisons’ property
qualifies as “adjacent” wetlands under the plurality’s or Justice
Kennedy’s test; and neither the district court nor the Sixth
Circuit made that finding.

-
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REASONS FOR GRANTING THE WRIT
I

THIS COURT SHOULD
GRANT THE PETITION TO
REQUIRE THE COURT OF APPEALS
TO APPLY CURRENT AND BINDING
PRECEDENT TO DETERMINE WHETHER
PETITIONERS’ PROPERTY FALLS
WITHIN CLEAN WATER ACT JURISDICTION

The court of appeals determined that the Morrisons’
property is covered under the CWA because it is “adjacent” to
the navigable-in-fact St. Clair. The Sixth Circuit cited to Solid
Waste Agency of Northern Cook County v. United States Arny
Corps of Engineers (SWANCC), 531 U.S. 159 (2001), and
United States v. Riverside Bayview Homes, Inc., 474 U.S. 121
(1985), for the proposition that jurisdiction obtains where there
is a significant nexus between the wetlands and the
jurisdictionally sufficient waterbody; and that a significant nexus
is present where wetlands are “adjacent” to the jurisdictional
waterbody. 178 Fed. Appx. at 483, App. at A-4. The court of
appeals accepted as undisputed that the Morrisons” wetlands are
adjacent to the St. Clair. Id. at 482, App. at A-2. Because the
court of appeals’s opinion contains no substantive discussion of
the nature of the connection between the Morrisons’ property
and the St. Clair, it is appropriate to conclude that the Sixth
Circuit approved sub silentio the reasoning of the district court
(subsequently reaffirmed by the magistrate judge and district
court) in determining that the Morrisons’ property is adjacent to
the St. Clair.

The district court relied upon Riverside Bayview for the
rule that wetlands “adjacent” to waters covered under the CWA
are themselves subject to CWA jurisdiction. App. at F-5 to F-
6. The district court also concluded that the government had
carried its burden for summary judgment on this issue through
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the declarations of Jean Battle, a Corps biologist, and
Dr. Donald Tilton, a botanist and wetlands scientist. App. at F-
6.

The Tilton Declaration is wholly concerned with
establishing that the Morrisons’ property qualifies as wetlands.
See Tilton Decl. Jf 11-12 (App. at K-4). The declaration is
silent as to the type or quality of connection between the
Morrisons’ property and the St. Clair, The Battle Declaration is
similarly unilluminating. ~ Although it discusses how the
Morrisons’ property qualifies as wetlands, it simply declares
without explanation that the property comprises jurisdictional
wetlands. See Battle Decl. § 8 (App. at L-3). The declaration
contains no discussion of the quantity or quality of connection
between the Morrisons’ property and the St. Clair.

Thus, the declarations upon which the district court relied,
and upon which the court of appeals affirmed, are insufficient in
themselves to support CWA jurisdiction after Rapanos. Under
the Rapanos plurality test, a wetland can be adjacent to a
jurisdictional body of water, and thus itself subject to
jurisdiction, if and only if the wetland has a continuous surface
water connection with the jurisdictional body of water such that
one cannot tell where the water ends and the wetland begins.
Rapanos, 126 S. Ct. at 2227 (plurality opinion). In contrast,
under the test announced in Justice Kennedy’s concurring
opinion, a wetland is adjacent and jurisdictional “if the wetlands,
either alone or in combination with similarly situated lands in the
region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as
‘navigable.’ 7 Id. at 2248 (Kennedy, J., concurring in the
judgment).

Although the Rapanos majority did not agree upon a single
legal standard for determining CWA jurisdiction, the rule
announced by the Court in Marks v. United States, 430 U.S.
188 (1977), for determining the holding of the Court when no
opinion garners a majority of justices’ votes suggests that the
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Rapanos plurality opinion authored by Justice Scalia is
controlling. Under the Marks rule,

[w]hen a fragmented Court decides a case and no
single rationale explaining the result enjoys the assent
of five Justices, the holding of the Court may be
viewed as that position taken by those Members who
concurred in the judgments on the narrowest
grounds . . ..

Id. at 193 (quotations marks omitted).

Among the Rapanos majority opinions, the plurality
opinion constitutes the “narrowest grounds” because its
rationale is a logical subset of Justice Kennedy’s concurrence.
See United States v. Williams, 435 F.3d 1148, 1157 n.9 (9th
Cir. 2006). The Marks rule is founded upon the principle that

[t]he Justices supporting the broader legal rule must
necessarily recognize the validity of the narrower
legal rule. That is, if a statute is found to be
constitutionally permissible pursuant to a strict
scrutiny standard of review, then it is necessarily
permissible pursuant to a rational basis standard of
review. From the text of the alternative concurring
opinions, it is possible to determine that if all of the
Justices apply the narrower rule, the outcome would
have been the same.

Ken Kimura, A Legitimacy Model for the Interpretation of
Plurality Decisions, 77 Cornell L. Rev. 1593, 1603-04 (1992)
(footnote omitted). According to this understanding, in
Rapanos the plurality opinion functions as a strict scrutiny
standard of review and Justice Kennedy’s concurrence as a
rational basis standard of review. That is so because a wetland
passing the plurality’s jurisdictional test—i.e., a wetland that is
“indistinguishable” from a traditional river, lake, or stream that
is connected to a navigable-in-fact waterway—will almost
certainly be found to have a “significant nexus” with a
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traditional navigable water, especially given that Justice
Kennedy’s concurrence does not require a hydrological
connection to establish jurisdiction. See 126 S. Ct. at 2251
(Kennedy, J., concurring in the judgment).

Although Justice Kennedy’s test would find jurisdiction in
all cases where the plurality opinion would, the converse is not
true. That is to say, the scope of jurisdiction under the plurality
test is not coextensive with the scope of jurisdiction under
Justice Kennedy’s test, but rather is narrower than Justice
Kennedy’s test. The plurality opinion made clear that it would
not find jurisdiction in the typical application of Justice
Kennedy’s test:

Wetlands are “waters of the United States” if they
[are] . .. as a practical matter indistinguishable from
waters of the United States. ... [Whereas, under]
Justice Kennedy’s test[, jurisdictional wetlands are
those that,] “either alone or in combination with
similarly situated lands in the region, significantly
affect . . . other covered waters more readily
understood as ‘navigable.” But what possible
linguistic usage would accept that whatever (alone or
in combination) affects waters of the United States
is waters of the United States?

Id. at 2234 (plurality opinion). Given that the aquatic flow
between a wetland and jurisdictional waterbody must be so great
as to render the two indistinguishable to support jurisdiction
under the plurality test, whereas there need not even be a
hydrologic connection between wetland and waterbody to justify
jurisdiction under Justice Kennedy’s test, it is evident that the
plurality opinion is the logical subset and thus the controlling
opinion under Marks."'

! Additional, practical reasons as to why the plurality opinion ought
to be controlling include that the plurality test has the virtue of ease of
(continued...)
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Under the plurality test, the declarations of Ms. Battle and
Dr. Tilton do not support a finding of jurisdiction. Given that
the Morrisons’ property is located on the landward edge of a
residential subdivision, see Battle Decl. Exhs. C and D (App. at
L-8 to L-9), their wetlands are easily distinguishable from the
river itself and thus do not meet the plurality test.

Evenif jurisdiction may be proved under Justice Kennedy’s
test, the evidence offered by the government in this case is still
insufficient. Neither the Battle nor Tilton Declaration contains
any mention of the quantity or quality of the chemical, physical,
or biological connection between the Morrisons’ wetlands (or
all similarly situated wetlands on Harsens Island) and the St.
Clair.> That finding is required for jurisdiction under Justice
Kennedy’s test.

The Sixth Circuit denied the petition for rehearing and
rehearing en banc even though, during the pendency of the
petition, the relevant rule for ascertaining jurisdiction had
changed. Assuming arguendo that the “significant nexus” test
intimated by Riverside Bayview and suggested by SWANCC
remains the standard today, the contents of that standard
after Rapanos have changed considerably. The government
measured “significant nexus” in Rapanos by the hydrological

! (...continued)

application for landowners and regulators alike, while also hewing
more closely to the government’s original interpretation of “waters of
the United States” as navigable-in-fact waters. See SWANCC, 531
U.S. at 168. One district court has already adopted the plurality
opinion as containing the controlling jurisdictional test. United States
v. Chevron Pipe Line Co., 437 F. Supp. 2d 605, 613 (N.D. Tex.
2006).

? In fact, the Corps stated in its environmental assessment reviewing
the Morrisons’ after-the-fact CWA permit application that the
Morrisons’ fill activity would have only *“a minor, long term, negative
impact on water quality.” App. at M.































































































































































