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QUESTION PRESENTED

Whether the United States Army Corps of Engineers’
regulations promulgated pursuant to the Clean Water Act
lawfully and constitutionally vest the Army Corps with
broad, land-use decisionmaking authority over essentially
any and every wetland in the United States.
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INTEREST OF AMICUS CURIAE!

The National Federation of Independent Business Legal
Foundation (“NFIB Legal Foundation”), a nonprofit, public
interest law firm established to protect the rights of
America’s small-business owners, is the legal arm of the
National Federation of Independent Business (“NFIB”).
NFIB is the nation’s oldest and largest organization dedicated
to representing the interests of small-business owners
throughout all 50 States. The 600,000 NFIB members own a
wide variety of small businesses, including restaurants,
family farms, neighborhood retailers, service companies, and
technology manufacturers. NFIB represents small employers
who make up an important segment of the business
community. Members typically have about five employees
and report gross sales of $350,000; the average member nets
$40,000 to $50,000 annually. These small businesses face
challenges and opportunities that distinguish them from
publicly traded corporations.

NFIB members have an important interest in these cases
because small businesses continue to bear a disproportionate
share of the federal regulatory burden associated with
environmental regulations. A September 2005 study
commissioned by the Small Business Administration reveals
that environmental and tax compliance regulations are the
main cost drivers in determining the severity of the
disproportionate impact on small firms. Compliance with
environmental regulations alone costs small firms 364
percent more than large firms.

' Both petitioners and respondents have consented to the filing of this
brief in letters that are on file in the Clerk’s office. Pursuant to S. Ct. R.
37.6, amicus curiae state that no counsel for a party authored any part of
this brief, and no person or entity other than amicus curiae, their
members, or their counsel made a monetary contribution to the
preparation or submission of this brief.



INTRODUCTION AND
SUMMARY OF ARGUMENT

The five years following Brown v. Board of Education,
349 U.S. 294 (1955), are often termed years of “massive
resistance” to that decision’s holding. In similar fashion, the
five years following this Court’s 2001 decision in Solid
Waste Agency of Northern Cook County v. United States
Army Corps of Engineers, 531 U.S. 159 (2001)
(“SWANCC”), might be termed years of “passive
resistance”—both to SWANCC’s holding itself and to any
serious attempt to reconcile state with federal authority as
regards wetlands protection and water-quality preservation.
The Army Corps of Engineers (“Army Corps” or “Corps™)
initially considered making a good-faith attempt to reconcile
its wetlands regulations with SWANCC’s statutory and
constitutional teachings. See Advance Notice of Proposed
Rulemaking on the Clean Water Act Regulatory Definition of
“Waters of the United States,” 68 Fed. Reg. 1991 (Jan. 15,
2003). But in the end the Corps retreated from that objective;
hunkered down with a modest redeployment of what was left
of its pre-SWANCC legal position; and failed to make
meaningful changes to its regulatory program. With the
notable exception of the Fifth Circuit, the lower federal
courts have acquiesced, consistently upholding applications
of Army Corps regulations that SWANCC rendered unlawful.

These consolidated cases present a tailor-made
opportunity for the Court to vindicate the authoritative status
of SWANCC in particular and the binding nature of this
Court’s decisions more generally. In two separate but
equally misguided rulings below, the Sixth Circuit failed to
acknowledge that the fundamental assumptions underlying
the Corps’ regulations—not merely the regulatory provision
aimed at migratory birds—were undermined by SWANCC.
More specifically, the Sixth Circuit overlooked or ignored
that SWANCC forecloses giving deference to the Corps’
administrative interpretations and that the motive force



driving SWANCC’s result was this Court’s constitutionally
essential solicitude for preserving the States’ prerogatives
over land-use decisionmaking.

SWANCC drew a landmark jurisprudential line
reconciling federal interests in the navigability and quality of
“waters of the United States” with the States’ concededly
exclusive authority to make land-use decisions for wetlands,
dry land, and other property outside the federal ambit.
Noting the important federalism aspects of such a
reconciliation, SWANCC’s reading of the Clean Water Act,
while not comprehensive, established at a minimum that the
Corps lacked land-use authority over “ponds that are not
adjacent to open water.” SWANCC, 531 U.S. at 168
(emphasis in original). The regrettable “passive resistance”
to SWANCC has undoubtedly been caused in part by
governmental chaffing at the bridle of law. But that
resistance has also been partly caused by genuine confusion
over what suffices to confer Clean Water Act jurisdiction.
This submission, in addition to underscoring the practical
importance of these cases to small businesses, seeks to dispel
this confusion by defining and distinguishing the two types
of constitutional and statutory authority the Army Corps
exercises—a distinction that thus far has largely eluded the
lower courts,

Courts have typically wandered astray by failing to
appreciate that the Clean Water Act provision at issue here,
section 404(a), governs “the discharge of dredged or fill
material into the navigable waters at specified disposal sites.”
33 US.C. §1344(a); (emphasis added). As SWANCC
indicated, “discharges of dredged or fill material” can
logically come in only two relevant varieties—(i) discharges
directly involving highways of water-borne commerce, such
as the Mississippi River System or St. Lawrence Seaway;
and (ii) discharges involving, not great aquatic highways, but
other “waters of the United States” used in interstate
commerce. See 33 U.S.C. §1362(7). This distinction,
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critical for both constitutional and statutory analysis, is one
between, on the one hand, the asserted federal authority to
engage in land-use decisionmaking for parcels bordering
major commercial waterways and, on the other hand, the
very different authority to enforce water-quality preservation
or water-pollution prevention rules.

As explained in detail below, the Sixth Circuit confused
these separate headings of federal authority and, as a result,
lapsed into error. Most importantly, the Sixth Circuit
mistakenly approved the Corps’ assertion of authority to
apply land-use decisionmaking regulations to the Rapanos
and Carabell parcels—lands not “actually abutting”
commercial waterways. By subjecting non-abutting wetlands
to federal land-use regulations that can lawfully apply, if at
all, only to parcels bordering the Nation’s great commercial
waterways, the Sixth Circuit departed from SWANCC,
misapplied the Act, and permitted the Corps to exceed its
authority under the Constitution.

ARGUMENT

I. THE SIXTH CIRCUIT’S EXPANSIVE READING
OF THE CLEAN WATER ACT RENDERS THE
ACT UNCONSTITUTIONAL.

These cases do not challenge the power of the Army
Corps to regulate land use along the borders of major federal
waterways. Nor do they challenge the power of federal
agencies to regulate activities causing pollution of the
Nation’s water resources. What they most assuredly do
challenge is the Corps’ bid to arrogate authority over
land-use decisionmaking for any and every wetland in the
Nation. Even putting to one side the Clean Water Act, the
Constitution forbids any such exercise of federal authority.








































































