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1

INTEREST OF AMICI CURIAE!

For three decades, federal and state agencies, courts, and
private parties have understood the federal Clean Water Act to
regulate the discharge of pollutants into “traditional” navigable
waters, their non-navigable tributaries, and wetlands adjacent
to these bodies.” These cases present the question of whether
the Act covers wetlands adjacent to non-navigable tributaries
of traditional navigable waters — in particular, whether section
404 of the Act requires a person to obtain a permit from the
U.S. Army Corps of Engineers before discharging dredge
or fill material into these wetlands. While amici curiae
States, the District of Columbia, the Pennsylvania Department
of Environmental Protection, and the International Association
of Fish and Wildlife Agencies (“IAFWA”)? agree that

1. Under Rule 37.4 of this Court, amici States and the District of
Columbia are not required to obtain consent for the filing of this brief. The
parties have consented to the filing of this brief by the Pennsylvania
Department of Environmental Protection, a State agency, and the
International Association of Fish and Wildlife Agencies. This brief was not
written in whole or part by counsel for a party, and no one other than
amici made a monetary contribution to its preparation and submission.

2. In this brief, the phrase “traditional navigable waters” refers to waters
that are used (or susceptible to use) in interstate or foreign commerce, and
the phrase “non-navigable” or “headwater” tributaries refers to tributaries
that are not traditional navigable waters. We note, however, that traditional
navigable waters include many tributaries that historicaily were used in
commerce by, for example, fur traders or timber companies floating
logs to their mills. Additionally, in some States, waters that can be used
by recreational vessels like canoes are considered “navigable.”

3. The IAFWA is a not-for-profit corporation whose members
include the fish and wildlife agencies of all fifty States, the
Commonwealth of Puerto Rico, and seven Canadian provinces and
territories, as well as federal and dominion agencies having jurisdiction
and responsibility for fish and wildlife resources. For over one hundred
years, the Association has coordinated efforts of public agencies
responsible for protection and management of North American fish and
wildlife resources, and it has participated as amicus curiae in more than
20 cases.
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the federal government should regulate intrastate activity only
when important national interests are at stake, the filling of or
other discharge of pollutants into wetlands adjacent to the
nation’s tributaries presents such an occasion. Amici therefore
urge this Court to affirm the Sixth Circuit’s decisions in these
consolidated cases.

The issues presented by these cases are important to amici
for three reasons. First, water flows downhill, and each of the
lower 48 States has water bodies that are downstream of one or
more other States. As set forth in the Appendix to this brief,
every State in the continental United States has at least one
traditional navigable water with a portion of that river or lake
within one or more other States; many have several such waters.
Because wetlands adjacent to non-navigable tributaries
profoundly influence the quantity, quality, and biological
integrity of downstream waters, amici strongly support federal
protection for these wetlands.

Petitioners are mistaken in suggesting that the regulation
of wetlands adjacent to tributaries has no bearing on the
regulation of either navigable waters or their non-navigable
tributaries, Wetlands generally drain into the tributaries or other
waters to which they are adjacent, and the vitality of the lower
reaches of watersheds is inseparably connected with the vitality
of tributaries and their adjacent wetlands. The federal agencies
have thus properly applied the Act to both non-navigable
tributaries and to the wetlands adjacent to them for over thirty
years, and a contrary interpretation would frustrate the Act’s
purpose of restoring and maintaining the physical, chemical and
biological integrity of the nation’s waters.

Second, maintaining consistency among water pollution
programs throughout the nation is essential. The Clean Water
Act is key to achieving this relative parity, because it creates a
federal “floor” for water pollution control.
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Third, over the past three decades, the States have come to
rely on the Clean Water Act’s core provisions and have structured
their own water pollution programs accordingly. The States
already play a vital role in administering parts of the Clean Water
Act, but they would be heavily burdened, both administratively
and financially, if forced to assume sole responsibility for
regulating fill activities in wetlands adjacent to non-navigable
tributaries.*

SUMMARY OF ARGUMENT

1. Wetlands are both practically and ecologically
inseparable from the waters they abut. Because the Clean Water
Act plainly covers the tributaries of traditional navigable waters,
it covers the wetlands adjacent to those tributaries as well. Even
if the primary goal of the Clean Water Act is viewed narrowly
as merely controlling pollution in traditional navigable waters,
coverage of wetlands adjacent to non-navigable tributaries is
essential because a large portion of the pollution in traditional
navigable waters is originally discharged into non-navigable
tributaries and their adjacent wetlands.

Federal regulation is particularly important because
discharges into non-navigable tributaries or their adjacent
wetlands in one State often affect the waters of a downstream
State. Without federal standards, the downstream State would
find itself significantly hampered in protecting its own water
quality and preventing harmful fluctuations in water quantity.

4. This is true even for the two States — Michigan and New Jersey
— that administer the wetland program under section 404(g) of the
Act. See 40 C.F.R. §§ 233.70, 233.71. While these States have assumed
primary authority for permitting and enforcement, federal agencies retain
the right to review and veto permit applications and to bring enforcement
actions. The state and federal agencies act as partners, sharing
information, resources, and enforcement responsibilities. Loss of
jurisdiction under the Act would not only eviscerate state section 404
programs but would leave these States without this federal backstop.
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It is not enough for the Clean Water Act to be invoked only
when there is proof that a specific discharge is connected to
navigation or interstate movement. Even if the chances are small
that any particular discharge will reach a downstream State or a
traditional navigable waterway, collectively such discharges
have an enormous effect — often the dominant effect — on
water quality and quantity. Furthermore, a case-by-case approach
would be inherently unpredictable, costly, and immensely
burdensome both for public agencies and for property owners
needing permits from them. For this reason, in enacting the Clean
Water Act, Congress explicitly rejected the case-by-case
approach that the Act’s predecessor, the Rivers and Harbors
Act, had taken.

2. Comprehensive coverage under the Clean Water Act is
necessary to maintain the balance between federal and State
authority established by the Act. The Act preempts certain
common-law remedies traditionally used to address interstate
water pollution, leaving the federal statutory provisions as the
primary mechanism for protecting downstream States from the
effects of upstream pollution. Curtailing the Act’s coverage
would also unfairly require States to impose disproportionate
limits on in-state sources to offset unregulated upstream
discharges.

Coverage of wetlands adjacent to non-navigable tributaries
also gives force to a provision of the Act, section 404(g), that
allows States to assume administration of the federal program
for discharges of fill material into wetlands except for those
wetlands that are adjacent to traditional navigable waters. If
those were the only wetlands covered by the Clean Water Act,
then the statutory provision would be practically meaningless.

3. Respondents’ reading of the Clean Water Act does not
raise any serious question about the Act’s constitutionality under
the Commerce Clause. The Act is a necessary and proper
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regulation of activity that threatens traditional navigable waters,
which are channels of interstate commerce. It likewise properly
regulates a class of activity that substantially affects interstate
commerce.

ARGUMENT

I. WETLANDS ADJACENT TO TRIBUTARIES OF
NAVIGABLE WATERS ARE “WATERS OF
THE UNITED STATES” UNDER THE ACT

The core provision of the Clean Water Act— the prohibition
of “discharge of any pollutant,” including fill material, without
a permit, 33 U.S.C. § 1311(a) — applies to discharges into
“navigable waters,” which the Act defines as the “waters of the
United States, including the territorial seas.” 33 U.S.C.
§ 1362(7), (12)(A). For the last thirty years, the federal agencies
charged with implementing the Act have interpreted the phrase
“waters of the United States” to include “traditional”
navigable waters; all tributaries of those waters, including those
that are intermittent and ephemeral; and wetlands
“adjacent” to traditional navigable waters or their tributaries.’
33 C.FR. § 328.3(a)(1),(5),(7) (Corps definition); 40 C.FR.
§ 230.3(s)(1),(5),(7) (EPA definition); 40 Fed. Reg. 31,320,
31,324-25 (July 25, 1975). State agencies and courts have done
the same. This longstanding interpretation is correct and should
be affirmed.

A. The Experience of the States in Implementing the
Act Confirms the Importance of Headwaters to
Downstream “Navigable” Waters.

These cases are not about the regulation of hydrologically
isolated wetlands, as petitioners suggest. The wetlands at issue
in these cases are those that this Court has recognized are

5. The Corps defines intermittent streams as those that have “flowing
water during certain times of the year . . .,” and ephemeral streams as those
with “flowing water only during, and for a short duration after, precipitation
events in a typical year.” 65 Fed. Reg. 12,818, 12,897-98 (Mar. 9, 2000).
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“inseparably bound up” with the open waters to which they are
adjacent. United States v. Riverside Bayview Homes, Inc., 474
U.S. 121, 134 (1985). Wetlands tend to drain into adjacent
waters, either constantly or intermittently, so that discharges
into the wetlands are effectively the same as discharges into the
waters. Id. The Clean Water Act would be eviscerated if it applied
only to tributaries of navigable waters and not to the wetlands
adjacent to those tributaries.

Coverage under the Act of wetlands adjacent to tributaries
is essential because those waters strongly influence the quantity
and quality of water entering traditional navigable waters. They
retain sediment that otherwise would be transported
downstream, where it might block the flow of water or release
other pollutants.® They also play a major role in the regulation
of downstream water chemistry, as, for example, by transforming
excess nitrate leaking from septic systems and agricultural fields
into harmless gases through the natural process of
denitrification.” And headwater wetlands also reduce flood peaks

6. See, e.g., Thomas F. Waters, Sediment in Streams: Sources,
Biological Effects and Control (1995); Cliff R. Hupp & David E.
Bazemore, “Spatial and Temporal Aspects of Sediment Deposition in
West Tennessee Forested Wetlands,” 141 J. Hydrology 179 (1993); Mark
R. Walbridge & Judith P. Struthers, “Phosphorus Retention in Non-Tidal
Palustrine Forested Wetlands of the Mid-Atlantic Region,” 13 Wetlands
84 (1993); Carol A. Johnston, “Sediment and Nutrient Retention by
Freshwater Wetlands: Effects on Surface Water Quality,” 21 Critical
Revs. Envtl. Control 491 (1991).

7. See, e.g., Bruce J. Peterson et al., “Control of Nitrogen Export
from Watersheds by Headwater Streams,” 292 Sci. 86 (2001) (small
headwater stream in Michigan and others elsewhere throughout the
United States); Lars O. Hedin et al., “Thermodynamic Constraints on
Nitrogen Transformations and Other Biogeochemical Processes at Sojl-
Stream Interfaces,” 79 Ecology 684 (1998) (small Michigan stream);
Robert M. Holmes et al., “Denitrification in a Nitrogen-Limited Stream
Ecosystermn,” 33 Biogeochemistry 125 (1996) (small Arizona stream);
Peter M. Groffman et al., “Nitrate Dynamics in Riparian Forests:
Microbial Studies,” 21 J. Envtl. Quality 666 (1992) (small Rhode Island
streams),
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in navigable rivers and streams by temporarily storing water
and gradually releasing it to maintain normal flow,?

The States’ own studies confirm the importance of
tributaries and their adjacent wetlands for downstream water
quality. For example, an analysis of Lake Champlain by Vermont
and New York concluded that of the estimated 647 metric tons
of phosphorus (which tends to deplete dissolved oxygen and
thereby create “dead zones” in which most marine life cannot
survive) entering the lake from all sources each year, 573 tons
— 89% — entered the lake through its tributaries, most of which
are non-navigable and intrastate.® Similarly, Rhode Island’s
studies have shown that “small, non-navigable tributary streams
[are] important contributors of pollutant loadings in nearly every
case.” Comments of Jan H. Reitsma, Director, Rhode Island
Department of Environmental Management on the ANPRM 2
(Apr. 16, 2003).10

The States’ studies also confirm that this is an interstate
issue, because pollutants discharged in one State may contribute
significantly to the impairment of water quality in a traditional
navigable water in another State. For example, a study of Long
Island Sound by New York and Connecticut found that 13.5%
of the estimated 100,436 tons of nitrogen entering the Sound

8. See, e.g., Mark M. Brinson et al., U.S. Army Corps of Engineers,
A Guidebook for Application of Hydrogeomorphic Assessments to
Riverine Wetlands 15, 21, 24, 27 (1995); National Research Council,
Wetlands: Characteristics and Boundaries 34-5, 40-1 (1995).

9. Vt. Dep’t of Envtl. Conservation & N.Y. State Dep’t of Envtl.
Conservation, A Phosphorus Budget, Model, and Load Reduction
Strategy for Lake Champlain 95 tbl. 28 (1997), http://
www.anr.state.vt.us/dec/waterg/lakes/docs/Ip_ledfsfinalreport.pdf.

10. These comments, as well as other States’ comments cited in
this brief, are available at http://www.asiwpca.org/statecomments.htm.
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each year came from headwater tributary watersheds north of
Connecticut."

The biological links between headwaters and traditional
navigable waters, and the connection between these waters’
biological health and their role in interstate commerce, are
illustrated by the life cycles of anadromous fish — those that
live at sea but spawn in freshwater — such as the pacific salmon
and steelhead trout of California and the Northwest and the
alewifes of the East Coast. These fish need tributaries with
specific water quantity and quality in which to spawn and rear
their young. The salmon and trout of the Great Lakes — which
as adults live in the lakes but spawn and live as fry in the
tributaries— have similar requirements. The presence of these
fish in the nation’s waterways directly or indirectly supports
commercial and recreational activities that generate at least
hundreds of millions of dollars of economic activity annually,

Coverage of headwaters is also consistent with the long
history of federal regulation in this area. Congress recognized
the necessity of regulating tributaries to protect traditional
navigable waters under Section 13 of the Rivers and Harbors

11. N.Y. State Dep’t of Envtl. Conservation & Conn. Dep’t of
Envtl. Prot., A Total Maximum Daily Load Analysis To Achieve Water
Quality Standards for Dissolved Oxygen in Long Island Sound 16-18
(Dec. 2000), available at http://www.dec.state.ny.us/website/dow/
tmdllis.pdf.

12. See, e.g., U.S. EPA, “Great Lakes Strategy 2002 - A Plan for
the New Millennium,” http://www.epa.gov.glnpo/gls (last visited Jan.
12, 2006) (the annual value of the commercial and sport fishery of the
Great Lakes is estimated at over $4.5 billion); U.S. Fish & Wildlife
Service & U.S. Census Bureau, 2001 National Survey of Fishing,
Hunting, and Wildlife - Associated Recreation 58, tbl.4 (2002) (33% of
Great Lakes recreational fishing targeted salmon or steelhead trout);
U.S. Natl Marine Fisheries Service, Fisheries of the United States 2004
1-3 (2005) (listing the value of the 2004 commercial harvest for pacific
salmon, alewife, striped bass, and bluefish (the last two of which prey
on alewifes) at $287 million).
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Act of 1899 (sometimes also called the Refuse Act), ch. 425,
§ 13, 30 Stat. 1121, 1152 (codified at 33 U.S.C. § 407). Among
other things, this provision prohibited certain discharges “into
any tributary of any navigable water” and even “on the bank of
any tributary of any navigable water.” 33 U.S.C. § 407. Congress
intended the Clean Water Act’s broader language to cover more
than the Rivers and Harbors Act did, not less. See S. Rep. No.
92-414, at 70 (1971) (explaining that “the Refuse Act authority
has significant gaps . . . that render it seriously inadequate as a
means of implementation of a water pollution control program”),
reprinted in 1972 U.S.C.C.A.N. 3668, 3736. As Congress stated,
the Clean Water Act is meant to continue federal coverage of
non-navigable tributaries of traditional navigable waters. Id. at
77 (noting that the broad definition of “navigable waters” is
intended to include “tributaries thereof”), reprinted in 1972
U.S.C.C.A.N. at 3742.

Moreover, the headwaters are vital in their own right. For
example, the EPA found that non-navigable tributaries in the
mid-Atlantic region contain 558 separate sources of drinking
water and serve a population of 5.2 million."® Similarly, certain
non-navigable bodies of water and wetlands in the New York
City Water Supply Watershed have been designated Critical
Resource Waters because of their importance in assuring the
purity of the city’s water.'*

Non-navigable tributaries comprise at least 75% of the
nation’s stream and river miles, see Judy L. Meyer et al., Where

13. See Charles A. Rhodes, Jr., Findings in the Mid-Atlantic Region
Concerning Implications for Clean Water Act Jurisdiction for Various
Interpretations of SWANCC, at 10 (2005), available at http://
www.aswm.org/calendar/legal/rhodes.pdf.

14. Corps of Engineers, New York District, Public Notice:
Regional Conditions for Nationwide Permits and Designation of Critical
Resource Waters, at 2 (May 21, 2002), available at http://
www.nan.usace.army.mil/business/buslinks/regulat/pnotices/
nwp_pn.pdf.
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Rivers Are Born: The Scientific Imperative for Defending Small
Streams and Wetlands 6-7 (2003), and it is these tributaries that
adjacent wetlands mostly abut. The Delaware Department of
Natural Resources and Environmental Control has determined
that fewer than 10% of the freshwater wetlands in that State are
directly adjacent to traditional navigable waters.' Similarly, the
Tennessee Wildlife Resources Agency has found that the
majority of the State’s wetlands are not adjacent to navigable
streams.'s The predominance of non-navigable tributaries and
their adjacent wetlands led the federal agencies to reasonably
conclude that they are covered by the Act, which this Court has
repeatedly characterized as comprehensive, e.g., City of
Milwaukee v. Illinois, 451 U.S. 304, 317-19 (1981), and has
described as covering “virtually all surface water in the country,”
Int’l Paper Co. v. Quellette, 479 U.S. 481, 486, 492 (1987).
See 33 C.ER. § 328.3(a)(1),(5),(7) (Corps definition); 40 C.FR.
§ 230.3(s)(1),(5),(7) (EPA definition).

The contrasting interpretation of the Act urged by Amici
American Petroleum Institute (“API”) and National Association
of Homebuilders (“Homebuilders™) has nothing to recommend
it. They argue that decades-old drainage ditches, such as the
county drainages next to the Carabell wetland, and other non-
navigable tributaries that drain several or many areas ought to
be regarded not as tributaries but as “point sources”— i.e.,
original sources of discharges — that require permits under the
Act, Homebuilders Br. at 2-12; API Br. at 16-18." If true,

15. Comments of the Delaware Department of Natural Resources
and Environmental Control (Apr. 16, 2003), at 2.

16. Comments of the Tennessee Wildlife Resources Agency on
the ANPRM (Feb. 26, 2003), at 2.

17. Homebuilders mistakenly claims that the Sutherland-Oemig
drain at issue in Carabell is treated as a point source rather than a
tributary under the relevant permit. Homebuilders Br. at 8-9. In fact,
the permit authorizes the discharge of storm water to the drain, which
indicates that the drain is being treated as a tributary, not a point source.
Homebuilders Br. at App. 3b, 6b.
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whenever a tributary merges with another stream it could be
called a discharge point. But such a reading has no support in
the structure of the Act, which aims to control pollution at its
source rather than permitting pollutants to enter the water and
dealing with them at some downstream location. See S. Rep.
No. 92-414, at 77 (1972) (“[1]t is essential that discharge of
pollutants be controlled at the source.”). That reading of the
statute would also impose enormous new burdens on landowners
who do not add pollution to water but happen to own the site at
which a tributary flows into navigable water, and who would
have to obtain a permit for every single drainage ditch and non-
navigable tributary.!®

B. Requiring a Case-by-Case Determination of a
Significant Effect for Each Wetland Would
Undermine State and Federal Efforts to Control
Water Pollution.

Perhaps recognizing the importance of wetlands adjacent
to headwater tributaries, some of petitioners’ amici (including
the States of Alaska and Utah) argue that the Act can be invoked
only after a case-by-case assessment of whether any particular
wetland “significantly affect[s]” the flow or condition of a
traditional navigable waterway. Alaska Br. at 10. This

18. Moreover, since many state laws do not distinguish between
man-made drains and natural streams, treating them differently under
federal law would unnecessarily complicate the administration of state
programs. See, e.g., Mich. Comp. Laws. § 324.30101(f) (defining
“[ilnland lake or stream” to include “a river, stream, or creek which
may or may not be serving as a drain” and “any other body of water that
has definite banks, a bed, and visible evidence of a continued flow or
continued occurrence of water”); id. § 324.3101(g) (defining “[w]aters
of the state” as *groundwaters, lakes, rivers, and streams and all other
walercourses and waters . . . within the jurisdiction of this state”); N.Y.
Environmental Conservation Law § 17-0105(2) (defining “waters of
the state” to include natural or artificial water bodies); 8.C. Code Ann.
§ 48-1-10(2) (same).
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unworkable proposal is contrary to the history and structure of
the Act.

Requiring wetland-by-wetland analysis would make
administration of the Clean Water Act cumbersome and wildly
unpredictable.”” Without extensive studies, it is often unclear
whether a particular wetland “significantly affects” traditional
navigable waters, and thus whether state or federal authorities
have jurisdiction. Property owners would be uncertain whether
they need a permit and, if so, from which agency they could
obtain one. And because discharges often have significant
downstream effects only in the aggregate, a wetland-specific
analysis will be largely meaningless.

That is why Congress in the Clean Water Act squarely
rejected the effects-based approach of earlier federal water-
pollution-control laws that were widely regarded as having
failed. See, e.g., EPAv. California, 426 U.S. 200, 202-06 (1976)
(discussing the categorical approach to controlling water
pollution adopted in the 1972 amendments in contrast to the
ambient water-quality-based discharge-by-discharge approach
taken by the Federal Water Pollution Control Act before 1972);
Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1042-43 (D.C. Cir.
1978) (discussing the scientific and administrative difficulties
of tying water pollution controls to discharge-by-discharge
effects). This Court likewise rejected a wetland-by-wetland
approach to Clean Water Act jurisdiction, noting that while
“it may well be that not every adjacent wetland is of great

19. See Comments of David R. Cox, Technical Guidance
Supervisor, North Carolina Wildlife Resources Commission on the
ANPRM 5 (Apr. 15, 2003) (“Without this type of presumptive foundation
for jurisdiction, a wetland-by wetland demonstration of hydrologic
relationships would make enforcement of the [Act] impossible.”);
Comments of Jeffrey R. Vonk, Director, lowa Department of Natural
Resources on the ANPRM (Mar. 31, 2003), at 3 (“The burden of
requiring regulatory agencies to make wetland by wetland determinations
based on physical linkages to streams is unreasonable and will make
CWA regulation ineffective.”).
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importance to the environment of adjoining bodies of water,”
the Corps nonetheless properly asserted jurisdiction over all
such wetlands since they often have a significant effect on
adjacent bodies of open water. Riverside Bayview, 474 U.S. at
135 n.9. As the Court explained, if a particular wetland turns
out not to be important to the adjacent waterway, “the Corps
may always allow development of the wetland for other uses
simply by issuing a permit.” Id.

The same is true here: If a wetland adjacent to a non-
navigable tributary in fact has little ecological value and
discharges into it are unlikely to affect downstream waters, the
appropriate agency may permit the discharges. But the proper
place for this inquiry is as part of the decision whether to issue
a particular permit, not the decision whether the wetland is
covered by the statute in the first place. See 33 U.S.C.
§ 1344(e)(1) (authorizing dredge and fill discharge permits on
a state, regional, or nationwide basis for activities that alone
and cumulatively have only minimal adverse effect on the
environment).

Nothing in this Court’s decision in Solid Waste Agency v.
U.S. Army Corps of Engineers, 531 U.S. 159 (2001) (SWANCC),
requires a wetland-by-wetland analysis of connection to
traditional navigable water to determine jurisdiction under the
Act. SWANCC merely held that the Act does not cover non-
navigable, intrastate waters just because those waters are used
by migratory birds. 531 U.S. at 162, 174. But flooded mine pits
whose sole connection to traditional navigable waters is their
use by migratory birds are a far cry from wetlands that are
adjacent to tributaries flowing into traditional navigable waters.
As a general matter, these wetlands affect the quantity, quality,
and biological integrity of downstream traditional navigable
waters, and for that reason are squarely covered by the Act
without the need for a wetland-by-wetland analysis. See
Riverside Bayview, 474 U.S. at 135 n.9 (“If it is reasonable for
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the Corps to conclude that in the majority of cases, adjacent
wetlands have significant effects on water quality and the aquatic
ecosystem, its definition can stand.”); see also Cont’l T.V,, Inc.
v. GTE Sylvania Inc., 433 U.S. 36, 50 n.16 (1977) (noting that
general rules “tend to provide guidance” and “minimize the
burdens on litigants and the judicial system”).

IL. COYERAGE OF WETLANDS ADJACENT TO
TRIBUTARIES IS NECESSARY TO MAINTAIN THE
RESPECTIVE ROLES ASSIGNED BY THE ACT TO
THE FEDERAL AND STATE GOVERNMENTS

Construing the Clean Water Act as narrowly as petitioners
and amici urge would deprive the Act of the broad coverage
that Congress intended. The nation’s system of waters, though
broad in geographic scope, is highly interconnected. Pollutants
discharged into the Mississippi River in Minnesota can affect
the waters of nine downstream States as far away as the Gulf of
Mexico. See Ouellette, 479 U.S. at 497 n.17; see also Arkansas
v. Oklahoma, 503 U.S. 91 (1992) (considering the effect of
effluent discharged into an unnamed tributary in Arkansas
connected through a series of three creeks before entering the
Illinois River, 22 miles upstream of the Arkansas-Oklahoma
border).

While the Act gave downstream States “a strong voice in
regulating their own pollution,” it provided them with only an
advisory role in regulating pollution that originates outside
their borders. QOuellette, 479 U.S. at 490. A State may not
establish a separate permit system to regulate out-of-state
sources, Id. at 491. And this Court has held that the Act’s
comprehensive regulation of upstream sources preempts
traditional common-law remedies that downstream States might
otherwise have for upstream sources of pollution. See City of
Milwaukee, 451 U.S. at 317 (federal common law preempted);
Ouellette, 479 U.S. at 494 (common law of an affected State
preempted). The Court’s preemption decisions reflect the fact
that the Clean Water Act’s core provisions are the primary
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bulwark protecting downstream States from upstream water
pollution. Given the Clean Water Act’s focus on controlling
pollution at its source, see 33 U.S.C. § 1251(a), the broad
geographic interconnection among waters, and the limited power
of downstream States to control pollution sources in upstream
states, the Act must be construed to protect waters in downstream
states by “expansively ... cover[ing] waters that are not
navigable in the traditional sense,” Quellette, 479 U.S. at 486
n.6, but that are hydrologically connected with downstream
waters, even if only occasionally.

Petitioners’ narrow view of the Act, which excluded these
waters from federal regulation, would unavoidably impose
additional, unnecessary burdens on downstream States and their
citizens. Each such State, when dealing with waters within state
boundaries that fail water quality standards mandated by the
Clean Water Act, would be forced to impose disproportionate
limits on in-state sources to offset pollution from out-of-state
sources that the State cannot regulate.” This could produce
unfair differences not only between dischargers in different
States but also between dischargers in different areas of a single
State, since those areas downstream of other States might have
to be regulated more strictly than other areas — all contrary to
the primacy of evenhanded discharge standards under the Act.
See Oliver A. Houck, The Clean Water Act TMDL Program:
Law, Policy, and Implementation, 23-24 (2d ed. 2002) (standards
based on the quality of receiving water are relegated to a backup
role where technology-based standards are insufficient).

20. See Comments of Larry D. McKinney, Senior Director, Aquatic
Resources, Texas Parks and Wildlife Department on the ANPRM 7 (Apr.
15, 2003) (limiting Clean Water Act coverage to traditional navigable
waters “would most likely result in more restrictive discharge permit
limits to those discharging into the navigable waters to compensate for
those dischargers who would no longer be required to meet standards
set by” the Act); Comments of Lori F. Kaplan, Commissioner, Indiana
Department of Environmental Management 11 (April 16, 2003) (same).
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Additionally, over the last thirty years, the States have relied
on broad Clean Water Act coverage to protect the health of their
citizens and environments. Indeed, federal and state agencies
for over 100 years have recognized federal jurisdiction over
non-navigable tributaries. See Rivers and Harbors Act of 1899,
ch. 425, § 13, 30 Stat. 1121, 1152 (codified at 33 U.S.C. § 407)
(prohibiting certain discharges into tributaries of navigable
waters or onto their banks). Many States rely on the Act as the
sole source of legal protection for adjacent wetlands. Other States
rely in part on the federal law and resources, augmenting them
with state laws and resources, including in some instances state
water-pollution-control laws.?! If federal jurisdiction under the
Clean Water Act were restricted as petitioners propose, many
States will have to develop new regulatory programs to fill the
void. At a minimum, this would take time and money, and even
when operational, the substitute for the federal program would
be a messy patchwork of conflicting regulatory requirements
among the States.

Reading the Clean Water Act as covering wetlands adjacent
to non-navigable tributaries also is necessary to give meaning
to a provision of the Act that retains federal authority over
wetlands adjacent to traditional navigable waters while yielding
authority to the States to regulate discharges to other waters. In
1977, after the EPA and the Corps had adopted regulations
establishing the Act’s coverage of wetlands adjacent to
tributaries, Congress amended the Act to authorize States to
assume administration of the federal section 404 permit program
through their own permit programs. 33 U.S.C. § 1344(g)(1)
(section 404(g)(1) of the Act). Practically speaking, the vast
majority of permits issued under these programs concern
wetlands rather than open waters. The 1977 amendments reflect

21. Only twenty states have specific wetland protection statutes.
They are Connecticut, Florida, Indiana, Maine, Maryland,
Massachusetts, Michigan, Minnesota, New Hampshire, New Jersey,
New York, North Carolina, Ohio, Oregon, Pennsylvania, Rhode Island,
Tennessee, Vermont, Virginia, and Wisconsin.
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Congress’s decision not to remove wetlands adjacent to
tributaries from the Act’s coverage, but instead to provide
additional procedures to reduce the regulatory burden on the
Corps, and to give States a greater role in implementing the
wetlands program if they want one. See Riverside Bayview, 474
U.S. at 135-39 (discussing the focus on wetlands in the 1977
amendments); see also Lance D. Wood, “Don’t Be Misled: CWA
Jurisdiction Extends to All Non-Navigable Tributaries of the
Traditional Navigable Waters and to Their Adjacent Wetlands,”
34 Envtl. L. Rep. 10,187, 10,214-15 (2004) (discussing the 1977
amendments to section 404).

Under this provision, however, the States may not
administer the section 404 program for “traditional” navigable
waters, waters that could be improved to sustain navigation,
and “wetlands adjacent” to those waters. See 33 U.S.C.
§ 1344(g)(1).% This means two things. First, this section clearly
contemplates coverage of wetlands and improvable tributaries,
not just traditional navigable waters. Second, if the Act covered
only wetlands adjacent to traditional navigable waters, as
Petitioners contend, this statutory provision would be practically
meaningless, since there would be no wetlands covered by the
Act over which States could assume permitting authority. When
Congress amends a statute, though, the Court “presume[s] it
intends its amendment to have real and substantial effect.” Stone
v INS, 514 U.S. 386, 397 (1995); see also Moskal v. United
States, 498 U.S. 103, 109-111 (1990) (Court must construe a

22. In Michigan’s case, after approval of its program the
State entered into a Memorandum of Understanding with the Corps
that defined the extent of traditional navigable waters. The Corps
estimates that less than 500 miles of Michigan’s approximately 54,000
miles of river and streams are “traditional” navigable waters,
See Memorandum from Diana Klemans, Chief, Surface Water
Assessment Section, Water Bureau, Mich. Dep’t of Envtl. Quality, to S.
Peter Manning, Dep’t of Attorney General (Jan. 10, 2006),
available at http://www.deq.state.mi.us/documents/degexe
issuestowatchRapanosmemo2006.pdf.
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statute to give effect, if possible, to every provision). The natural
conclusion is that the Clean Water Act covers wetlands adjacent
to non-navigable tributaries, and that Congress intended to create
a process under which the States can assume primary
responsibility for fill operations in these wetlands.

Finally, and contrary to the unsupported assertions of the
Rapanos petitioners and some of their amici, applying the Act
to wetlands adjacent to non-navigable tributaries does not unduly
intrude on the traditional and primary power of States and their
municipal subdivisions over land and water use. Brief for
Petitioners in No. 04-1034 at 28-31; Brief of Amici Curiae
Foundation for Environmental and Economic Progress, et. al.,
at 14-19. This argument, which is advanced mostly by the
leading commercial interests whose activities are subject to
regulation under the Act rather than by States or municipalities
themselves, fails to show that a handful of permit denials by
the Corps constitutes a significant conflict. The argument also
fails to recognize the benefits that a consistent national program
provides to the States. Congress has given the States a major
role in implementing the Act’s programs and goals, and has left
the States and their subdivisions ample room to exercise control
over land and water use. At the same time, however, Congress
learned from experience that only a comprehensive approach
to water-pollution regulation at the federal level can achieve
the Nation’s hopes for clean water.

II. FEDERAL POWER OVER INTERSTATE
COMMERCE INCLUDES THE POWER TO
REGULATE DISCHARGES INTO WETLANDS
ADJACENT TO NON-NAVIGABLE TRIBUTARIES

Construing the Clean Water Act to cover wetlands adjacent
to non-navigable tributaries does not raise any serious — or
even close -— constitutional questions. To the contrary, the Clean
Water Act falls comfortably within the federal commerce power.
U.S. Const. art. I, § 8. Under this provision and the Constitution’s
“necessary and proper” clause, the federal government may






















































